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Just ask Derek Jeter, Madonna, or Martha Stewart.

With income tax rates topping 50% (for Manhattan resi-
dents), some of the highest real property tax rates in the 
U.S., a death tax that can reach 16%, New Yorkers have 
long had plenty of reasons to head for more tax-friendly 
states.  

Now, add to that the COVID-19 era and the phenom-
enon of professionals contemplating working remotely, 
on a permanent basis, from what were once second 
homes. New Yorkers may think their biggest challenge is 
competing for moving vans, but they would be wrong. 

It’s the taxing authority that they thought they were leav-
ing behind.

Derek, Madonna and Martha are just three high-profile 
cases that represent the lengths the state of New York 
will go to in order to retain the tax revenue of people 
who try to leave. They are but a tiny fraction of the 5,000 
income tax audits a year and about 300 field auditors 
dedicated to residency audits – a gauntlet that requires 
advance preparation and constant diligence. 

For those who prepare, the rewards are great. But 
the rules are fuzzy, voluminous, and require careful 
recordkeeping.

Salt on the wound
In 2017 alone, according to U.S. census data, over 63,000 
New Yorkers moved to Florida alone, with more leaving 
for other low-tax states. It would seem the out-migration 
had reached a tipping point, but then came the 2018 
American Tax Cuts and Jobs Act (ACTJA). Under 
ATCJA, as most know, the state and local tax (SALT) 
deduction is limited to $10,000. This is a fraction of 
what the deduction had been for many taxpayers in high-
local-tax state environments. Then add to this, driven by 
the COVID-19 pandemic, the newly evolving culture of 
working remotely and you have a prescription for new 
highs in emigration to lower tax states.

So, off you go. But not so fast! It might not be a bad 
idea to first go over some of the rules of the road when it 
comes to changing states. Let’s get started. 

The basics
It all begins with domicile. Domicile is an old English 
common law concept that at its most basic level simply 
means home. And for many legal purposes, including 
where you owe taxes, you can have just one. New York 
State defines it as “The place you intend to have as your 
permanent home. Where your permanent home is locat-
ed, and where you intend to return to after being away.” 
And it tells us, “You can only have one domicile.” More-
over, your New York domicile does not change until you 
can demonstrate not only that you have abandoned it, 
but that you also have established a new domicile outside 
New York State.1 
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State of change 
Changing your domicile to another state may cut your
taxes, but the state you leave may not let it go so easily.

By Nicholas J. Bertha, JD, Director of  Wealth and Trust Planning  

THINKING OF MOVING OUT OF STATE? MAYBE YOU WANT TO REDUCE 

YOUR TAXES. PERHAPS YOU ARE NOW WORKING REMOTELY (AND MAY 

BE FOR SOME TIME). MAYBE IT’S  JUST TIME FOR A CHANGE? CHANGING 

YOUR DOMICILE TO A STATE WITH A LOWER TAX ENVIRONMENT MAY BE 

ATTRACTIVE.  HOWEVER, THE STATE YOU LEAVE MAY NOT LET YOU GO SO 

EASILY.   

You can check out any time you 
like, but...

1. This is known as “Leave & Land”
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However, it goes on to say that, even if you are not 
domiciled in New York, you will nonetheless be con-
sidered a resident for income (although not estate) tax 
purposes if you maintain a permanent “place of abode” 
there for more than 11 months of the year and spend 184 
or more days (and any part of a day counts as a full day) 
in the state during the tax year. This is known as being a 
statutory resident,2  which for tax purposes is the same as 
a domicile.  

The Reality
So then, you might ask, how does one effectively escape 
the orbit of the Empire State? The first thing is to do 
everything you can to establish domicile in another state. 
You might think that owning a home, registering to vote, 
obtaining a driver’s license, registering your automobiles, 
drafting local estate planning documents, club member-
ships etc. would be enough (in Florida, for instance, you 
would also file for a Florida Declaration of Domicile 
and a homestead exemption for your Florida residence). 
These are necessary, but they are not sufficient.  

It all really boils down to the much-feared New York 
Residency Audit, which for NYS is famously widespread, 
and aggressive. And, it is far more subjective than you 
might imagine.

 It focuses on five primary factors:
1. Home: If there are residences in two states, which 
is the bigger or more expensive, in which have you 
invested more in refurbishing and upkeep? Which 
is owned versus rented? And importantly, to what 
degree to you maintain strong and enduring ties to 
your former community?
2. Active Business Involvement: An individual’s 
continued employment in New York State, or active 
participation in businesses located in the state can 
also point to domicile.
3. Time: It is important to realize that while spend-
ing 183 days or less in New York will save you from 
being considered a “statutory resident” for income 
tax purposes, it not necessarily determinative of 
non-New York domicile. For example if a person 
has homes in New York and Texas and begins 
spending seven months in Texas, instead of their 
previous six months, if other factors suggest other-
wise they could still be considered to be domiciled 
in New York.

4. Items Near and Dear to Heart: An interesting
category! Here the auditor will look to
see where items of significant sentimental value
are kept. For example, family heirlooms, works of
art, collections of books, stamps and coins, fam-
ily photo albums, pets, etc. To the degree possible,
their situs should be documented by moving bills,
insurance records, video recordings, etc.
5. Family Connections: This is generally limited to
your spouse and minor children (although it can be
expanded, for example, to grandchildren.) Often
the audit will examine where children are enrolled
in school, or where they return when on break.

Only when these primary factors do not produce 
“clear and convincing” evidence will the state look 
at “secondary factors,” such as voter registration; registra-
tion of motor vehicles; an analysis of telephone, cable 
and utility bills; drivers’ licenses, etc. Again, factors that 
you very well might have considered primary. 

So let’s say, after all of that, the auditor is convinced you 
are not domiciled in New York. Not to worry. They will 
pivot effortlessly toward determining if they can classify 
you as a “statutory resident.” Again, a statutory resident 
is anyone who maintains a “permanent place of abode” 
in the state for more than 11 months of the year and 
spends 184 or more days there. A permanent place of 
abode is described as a  “dwelling of a permanent nature 
maintained by the taxpayer, whether or not owned by 
him, and will generally include a dwelling place owned or 
leased by his or her spouse.” 

It also requires that the taxpayer have a “residential  
interest” in that property. For example, if a son buys 
his mother an apartment and on occasion spends the 
night there on the couch, he does not necessarily have a 
residential interest in the dwelling. 

Of course, the part that causes sleepless nights is the 184-
day rule. Unfortunately, the burden of proof is on you, 
the taxpayer, to establish your days absent from the state. 
You can do this any number of ways including credit card 
receipts, cell phone records, ATM withdrawals, Uber and 

Unfortunately, the burden of 
proof is on you, the taxpayer, 
to establish your days absent 
from the state

2. New York City’s rules are identical on all counts.
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Yellow Cab receipts, EZ Pass records and even security 
swipe cards that provide access to office buildings, 
as well as maintaining a daily diary of where you are 
physically present. 

Yes, it’s as easy as that!

And again, any portion of a day counts as a whole 
day. Mitigating this, to some degree, are exceptions 
for medical and travel days (e.g. changing planes at 
LGA), as well as the fact that auditors are instructed 
to be reasonable and apply common sense in this area. 
If someone has a record of a round-trip ticket from 
NYC to West Palm Beach over a two week period, it is 
reasonable to assume they did not otherwise return to 
New York during that timeframe. 

Pop Quiz
A prominent family (who will remain anonymous), 
long-time New York City residents, moved to Wash-
ington D.C. a few years ago, where the patriarch had 
taken a new job which he, at that time, hoped to hold 
for a period of up to eight years. A medium-sized 
Washington mansion comes as a perk of that job. Yet, 
they continue to own a large, expensive apartment in a 
luxury high-rise on Fifth Avenue in Manhattan, which 
they do not have plans to sell, and to which they 
intended to return after his stint in the nation’s capital. 
They have other residences too, including frequently 
used ones in Palm Beach, Florida and Bedminster, 
New Jersey. 

They keep some of their personal possessions in their 
Washington home, but probably more still in the Fifth 
Avenue apartment and other residences. The patriarch, 
while working full time in Washington, does have 
many other business interests including some in New 
York. Also, many of his children, their spouses, and 
his grandchildren live in NYC as well. Yet, he trav-
els extensively, and spends most nights in his D.C. 
residence. And having said all of that, neither of the 
couple spend anywhere near 184 days in New York 
State and they have meticulous records to prove it.

So, must the family file a New York State income tax 
return? Should the patriarch, God forbid, pass away 
while in his current job in Washington, be subject to 
New York estate tax? 

You probably got it right. The answer is likely yes on 
both scores. Remember how New York defines domi-
cile? “The place you intend to have as your permanent 
home. Where your permanent home is located, and 
where you intend to return to after being away.” 

Moreover, a person can have only one domicile, 
though they may have many other places to live. Were 
a Residency Audit to occur, an application of the five 
“primary factors” would almost certainly reach the 
same conclusion. Inasmuch as that is the case, an audi-
tor would not bother to try to establish statutory resi-
dency (an attempt would certainly fail). Even though 
the family does have a permanent abode in New York, 
they would clearly not fall prey to the 184-day rule.  

Conclusion
Unfortunately, there are now more reasons than ever 
to consider bailing out of states with high-tax environ-
ments, not the least of which is the new federal tax law 
severely limiting the deductibility of those taxes on 
your Federal income tax return, and now the recent 
dramatic shift to working remotely, be it from your 
second home, or even your parents home, which may 
well not be in a high-tax state.

If you are going to make a run for the border, take 
pains to look (and plan) first. While you may feel that 
you know which boxes must be checked in the process 
of changing states (or if you have already moved, and 
already checked them), the tax authorities in your 
former home state may, in all their wisdom, see it very 
differently. 

We have focused here on New York because its audit 
pattern is the most frequent and aggressive. As in 
many things, if you can make it there, you’ll make it 
anywhere. If you have left another high-tax state, or are 
planning to do so, meeting New York’s requirements 
will position you well for anything your own ex-state 
might throw at you.



                           Fieldpoint Private    4

®

C O M P L I A N C E  D I S C L O S U R E 

This material is for informational purposes only and is not intended to be an offer or solicitation to purchase or  
sell any security or to employ a specific investment strategy. It is intended solely for the information of those to 
whom it is distributed by Fieldpoint Private. No part of this material may be reproduced or retransmitted in any 
manner without prior written permission of Fieldpoint Private. Fieldpoint Private does not represent, warrant or 
guarantee that this material is accurate, complete or suitable for any purpose and it should not be used as the sole 
basis for investment decisions. The information used in preparing these materials may have been obtained from 
public sources.  Fieldpoint Private assumes no responsibility for independent verification of such information  
and has relied on such information being complete and accurate in all material respects. Fieldpoint Private assumes 
no obligation to update or otherwise revise these materials. This material does not purport to contain all of the 
information that a prospective investor may wish to consider and is not to be relied upon or used in substitution 
for the exercise of independent judgment and careful consideration of the investor’s specific objectives, needs and 
circumstances. To the extent such information includes estimates and forecasts of future financial performance, 
such estimates and forecasts may have been obtained from public or third party sources. Fieldpoint Private has 
assumed that such estimates and forecasts have been reasonably prepared on based on the best currently available 
estimates and judgments of such sources or represent reasonable estimates. Any pricing or valuation of securities or 
other assets contained in this material is as of the date provided as prices fluctuate on a daily basis. Past perfor-
mance is not a guarantee of future results. 

Asset allocation models are based on capital market expectations for each classification and segment using a thirty 
(30) year time-series of historical returns and standard deviations. Returns and risk assumptions may vary from 
historical averages based on prevailing market conditions, Fieldpoint Private’s macro economic assumptions, and 
changes to assumptions including state and federal income tax rates, among others. These models and the informa-
tion contained in these materials has been prepared from sources believed to be reliable, but is not guaranteed by 
Fieldpoint Private as to its accuracy or completeness. 

Asset allocation models represent the views of Fieldpoint Private’s investment professionals and are based on their 
broad investment knowledge, experience, research and analysis. However, market conditions, strategic approaches, 
return projections and other key factors upon which the views presented in these materials are based remain 
subject to fluctuations and change. Consequently, it must be noted that no one can accurately predict the future 
of the market with certainty or guarantee future investment returns or performance. The models displayed herein 
represent hypothetical performance and do not represent actual investments or the performance of any investment 
account or results of actual trading. These hypothetical models may have certain inherent limitations. Modeled 
returns and past performance are no guarantee of future results. Models are based on pre-tax data.

Fieldpoint Private does not provide legal or tax advice. Nothing contained herein should be construed as tax, 
accounting or legal advice. Prior to investing you should consult your accounting, tax, and legal advisors to under-
stand the implications of such an investment. You may disclose to any and all persons, without limitation of any 
kind, the tax treatment and tax structure of any transactions contemplated by these materials and all materials of 
any kind, (including opinions or other tax analyses), that are provided to you relating to such tax treatment and 
structure. For this purpose, the tax treatment of any transaction is the purported or claimed U.S. federal income 
tax treatment of the transaction and the tax structure of a transaction is any fact that may be relevant to under-
standing the purported or claimed U.S. federal income tax treatment of the transaction. 

Wealth management, investment advisory, and securities brokerage services offered by Fieldpoint Private Securi-
ties, LLC and Fieldpoint Private Advisors, Inc. Such services and/or any non-deposit investment products which
ultimately may be acquired as a result of Fieldpoint Private’s investment advisory services:

Are not FDIC insured—Are not Bank-guaranteed—May lose value, including the principal invested                                 

©2020 Fieldpoint Private. All rights reserved.
Banking Services: Fieldpoint Private Bank & Trust
Securities: Fieldpoint Private Securities, LLC, Member FINRA, SIPC

Information contained in this material is not legal advice. If you have received it in error please notify the sender and delete it from your system.
Any disclosure, distribution or copying of this material is strictly prohibited.


